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Introduction

In this CPD, we will address the following topics:

üA brief introduction to the law concerning serious motor vehicle 

collision offences. 

üA brief introduction into expert evidence and the law that applies to 

it. 

üThe fundamentals of collision reconstruction. 

üTips and advice for what to look for in reports and how to best 

prepare your case.



Overview of 
offences this CPD 

will focus on

üCulpable driving causing death ςs 318(1) Crimes Act 1958 (Vic)

üDangerous driving causing death or serious injury ςs 319

Crimes Act 1958 (Vic)

üRecklessly causing serious injury ςs 17 Crimes Act 1958 (Vic)

üNegligently causing serious injury ςs 24 Crimes Act 1958 (Vic)



Culpable driving 
causing death

S 318 Crimes Act 1958 ςCulpable driving causing death

(1) Any person who by the culpable driving of a motor vehicle causes 

the death of another person shall be guilty of an indictable 

offence.

Culpable has been defined by subsection (2) to mean driving:

üRecklessly (s 318(2)(a)); 

üNegligently (s 318(2)(b)); 

üWhilst so affected by alcohol as to be incapable of having proper 

control of the motor vehicle (s 319(2)(c));  and

üWhilst so affected by drugs as to be incapable of having proper 

control of the motor vehicle (s319(2)(d).



Culpable driving 
causing death

S 318 Crimes Act 1958 ςCulpable driving causing death

Recklessness

¢ƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ϦǊŜŎƪƭŜǎǎƴŜǎǎέ ǊŜǉǳƛǊŜǎ ǘƘŜ ǇǊƻǎŜŎǳǘƛƻƴ ǘƻ ǇǊƻǾŜ ōŜȅƻƴŘ ǊŜŀǎƻƴŀōƭŜ Řƻǳōǘ ǘƘŀǘΥ

ü The accused was aware of a risk that death or grievous bodily harm may result from his or her driving; 

ü The risk was substantial rather than remote;

ü The accused consciously disregarded that risk; and

ü The decision to disregard that risk was unjustifiable. 

Negligence 

! ǇŜǊǎƻƴ ŘǊƛǾŜǎ άƴŜƎƭƛƎŜƴǘƭȅέ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ ǘƘƛǎ ƻŦŦŜƴŎŜ ƛŦ ǎκƘŜ Ŧŀƛƭǎ ǳƴƧǳǎǘƛŦƛŀōƭȅ ŀƴŘ ǘƻ ŀ ƎǊƻǎǎ ŘŜƎǊŜŜ ǘƻ 
observe the standard of care which a reasonable person would have observed in all the circumstances of the 
case. 

Negligence may be established by proving that a person was so fatigued that s/he knew or ought to have 
known, that there was an appreciable risk of falling asleep or losing control of the vehicle while driving (s 
318(2A)). 

¢ƘŜ ƭŜǾŜƭ ƻŦ ƴŜƎƭƛƎŜƴŎŜ ǊŜǉǳƛǊŜŘ Ƴǳǎǘ ōŜ ƻŦ ŀ άƘƛƎƘ ƻǊŘŜǊέΦ Lǘ Ƴǳǎǘ ƛƴǾƻƭǾŜ ŀ ƎǊŜŀǘ ŦŀƭƭƛƴƎ ǎƘƻǊǘ ƻŦ ǘƘŜ ǎǘŀƴŘŀǊŘ 
of care that a reasonable person would have exercised in the circumstances and involves a high risk of death 
or serious injury resulting from the relevant conduct ( Bouch v R [2017] VSCA 86).



Culpable driving 
causing death

S 318 Crimes Act 1958 ςCulpable driving causing death

(3) An indictment for an indictable offence under this section shall specify 

which form of culpability within the meaning of subsection (2) is 

charged but evidence of the whole of the circumstances shall be 

admissible on the trial on the indictment.

Note that an indictment may specify more than one basis for culpability ( R 

v Horvath [1972] VR 533).

Tip:  Ensure that you have proper and adequate particularisation of the 

charge at an early stage. 



Dangerous driving 
causing death or 

serious injury

S 319 Crimes Act 1958 ςDangerous driving causing death or serious 
injury

A person who, by driving a motor vehicle at a speed or in a manner that 
is dangerous to the public having regard to all the circumstances of the 
case , causes the death of or causes serious injury to another person is guilty 
of an indictable offence.

All matters concerned with the control and management of the vehicle are 
ǇŀǊǘ ƻŦ ǘƘŜ ŀŎŎǳǎŜŘΩǎ άƳŀƴƴŜǊ ƻŦ ŘǊƛǾƛƴƎέΦ ¢Ƙƛǎ ƛƴŎƭǳŘŜǎ ǎǇŜŜŘΣ ƴŀǾƛƎŀǘƛƻƴ 
and communication with other drivers ( R v Coventry (1938) 59 CLR 633; R v 
Burnside [1962] VR 96). 

¢ƘŜǊŜ ƛǎ ƴƻ ƴŜŜŘ ǘƻ ǇǊƻǾŜ ŀ ŎƻǳǊǎŜ ƻŦ ŎƻƴŘǳŎǘΦ άaŀƴƴŜǊ ƻŦ ŘǊƛǾƛƴƎέ ŎƻǾŜǊǎ ŀƭƭ 
of the acts and omissions of a driver, including casual or transitory acts. A 
single dangerous act is sufficient ( R v Coventry (1938) 59 CLR 633; R v 
Burnside [1962] VR 96). 



Dangerous driving 
causing death or 

serious injury

S 319 Crimes Act 1958 ςDangerous driving causing death or 

serious injury

Be aware of subsection (1B): 

In a proceeding for an offence against subsection (1) or (1A), it is to be 

presumed , in the absence of evidence to the contrary, that the 

accused drove the motor vehicle in a manner that was dangerous to 

the public having regard to all the circumstances of the case if the 

prosecution proves that the accused, at the time of driving, was 

knowingly or recklessly in contravention of section 18 (driver not 

licensed ) or 30 (drive whilst disqualified etc.) of the Road Safety Act 

1986.



Differences 
between the 

offences

Dangerous driving is an alternative offence to culpable driving causing 
death or negligently causing serious injury (s 422A Crimes Act 1958 ).

When dangerous driving is left to the jury as an alternative offence, the 
judge is required to clearly direct the jury about the difference between the 
two offences 

(See R v De Montero (2009) 25 VR 694; King v R (2011) 32 VR 233; R v 
Buttsworth [1983] 1 NSWLR 658; McBride v The Queen (1966) 115 CLR 44; 
Jiminez v The Queen (1992) 173 CLR 572). 

The Judge should explain the following matters to the jury: 

üThe offence of dangerous driving, through a serious offence, involves 
conduct that is less blameworthy than culpable driving; 

üWhile culpable driving may require proof of gross negligence, dangerous 
ŘǊƛǾƛƴƎ ǊŜǉǳƛǊŜǎ ǇǊƻƻŦ ǘƘŀǘ ǘƘŜ ŀŎŎǳǎŜŘΩǎ ŘǊƛǾƛƴƎ ƛƴǾƻƭǾŜǎ ŀ ǎŜǊƛƻǳǎ ōǊŜŀŎƘ 
of the proper management or control of the vehicle that created a real 
risk that members of the public would be killed or seriously injured.



Recklessly causing 
serious injury

s 17 Crimes Act 1958

A person who, without lawful excuse, recklessly causes serious injury 

to another person is guilty of an indictable offence. 

To have been reckless about causing serious injury, the accused must 

have been aware, when s/he committed the relevant conduct, that it 

would probably cause serious injury ( DPP Reference No 1 of 2019 

[2021] HCA 26; R v Campbell [1997] 2 VR 585). 



Negligently 
causing serious 

injury

s 24 Crimes Act 1958

A person who by negligently doing or omitting to do an act causes serious 
injury to another person is guilty of an indictable offence.

The prosecution must prove that the accused breached a duty of care by 
being criminally negligent. 

! ǇŜǊǎƻƴ ŀŎǘǎ ǿƛǘƘ άŎǊƛƳƛƴŀƭ ƴŜƎƭƛƎŜƴŎŜέ ƛŦ ƘƛǎκƘŜǊ acts fall greatly short of 
the standard of care a reasonable person would have exercised and 
involved a high risk that death or serious injury would result. 

Lǘ ƛǎ ŀƴ ƻōƧŜŎǘƛǾŜ ǘŜǎǘ ǿƘƛŎƘ ǊŜǉǳƛǊŜǎ ǘƘŜ ƧǳǊȅ ǘƻ ŎƻƳǇŀǊŜ ǘƘŜ ŀŎŎǳǎŜŘΩǎ 
ŎƻƴŘǳŎǘ ǿƛǘƘ ǘƘŜ άǎǘŀƴŘŀǊŘ ƻŦ ŎŀǊŜέ ǘƘŀǘ ŀ ǊŜŀǎƻƴŀōƭŜ ǇŜǊǎƻƴ ǿƻǳƭŘ ƘŀǾŜ 
exercised in the circumstances.



Sentencing Provisions

Offence Max penalty Standard 
Sentence

Mandatory Sentencing 
Provisions

Mandatory licence 
disqualification

Culpable driving 
causing death ς
s 318

20 years 
imprisonment

8 years 
imprisonment

Category 2 offence. Court 
required to impose a custodial 
order unless the circumstances 
set out in s 5(2H)(a) -(e) of the 
Sentencing Act exist. 

24 months (s 89(2)(b) 
Sentencing Act). 

Dangerous 
driving causing 
death ςs 319(1)

10 years 
imprisonment

- Category 2 offence (as above). 18 months (s 89(2)(a) 
Sentencing Act ). 

Dangerous 
driving causing 
serious injury ς
s 319(1A)  

5 years 
imprisonment

- - 18 months (s 89(2)(a) 
Sentencing Act ). 

RCSI ςs 17 15 years 
imprisonment

- Category 1 offence if victim is an 
emergency worker, with 
mandatory 2 -year NPP unless 
special reasons exist (s10AA 
Sentencing Act ). 

12 months, if offence 
arose out of the driving of 
a motor vehicle while 
under the influence of 
alcohol or alcohol and a 
drug (s 89(2)(c) 
Sentencing Act ). 

NCSI ςs 24 10 years 
imprisonment

- - 24 months (s 89(2)(b) 
Sentencing Act ). 



The Evidence Act 

The Opinion Rule 

S76 ς

Evidence of an opinion is not admissible to prove the existence of 
a fact about the existence of which the opinion was expressed.

Exceptions;

ˁ ω lay opinion (section 78)

ˁ ω Aboriginal and Torres Strait Islander traditional laws and 
customs (section 78A)

ˁ ω expert opinion (section 79)

ˁ ω admissions (section 81)

ˁ ω exceptions to the rule excluding evidence of judgments and 
convictions (section 92(3))

ˁ ω character of and expert opinion about an accused (sections 
110and 111).

http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s78.html
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s78a.html
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s79.html
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s81.html
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s92.html
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s110.html
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s110.html
http://www.austlii.edu.au/au/legis/vic/consol_act/ea200880/s111.html


Also consider

What is an opinion?

ˁVarious statements from higher courts;

ˁan inference drawn from observed and communicable data

ˁEvidence of a conclusion, usually judgmental or debatable, 
reasonable from facts.

ˁThe evidence must also not fall afoul of 55/56. ςrelevance.

ˁAnother slight sidestep; consider IMM ςwhen considering probative 
value ςassume credibility and reliability. There is some authority to 
suggest that complete junk science would fall so far below standard 
ǘƘŀǘ ƛǘ ƛǎƴΩǘ ŜǾŜƴ ǊŜƭŜǾŀƴǘΦ ¢ƘŜ Laa ǘŜǎǘ ǿƘŜǊŜ ƴƻ Ǌŀǘƛƻƴŀƭ ƧǳǊȅ ŎƻǳƭŘ 
accept it. High bar. 



S79 Evidence Act

ˁAn exception the rule in s76.

ˁIf a person has specialised knowledge based on that 

ǇŜǊǎƻƴΩǎ ǎǘǳŘȅΣ ǘǊŀƛƴƛƴƎ ƻǊ ŜȄǇŜǊƛŜƴŎŜ ǘƘŜ ƻǇƛƴƛƻƴ ǊǳƭŜ 

does not apply to evidence of an opinion of that 

person that is wholly or substantially based on that 

knowledge.



The code of conduct

ˁBased on the practice note SC CR 3. Recently reissued; 1 June 2025. 

(also keep in mind SC CR 7 ςalso expert reports ςbut for psych 

report). The actual Code of Conduct is at 44A. 

ˁ{ƛƳƛƭŀǊ ǘƻ ŀ ǇǊŀŎǘƛǘƛƻƴŜǊΩǎ Řǳǘȅ ςeach expert has an overriding duty 

to assist the court impartially by giving objective, unbiased opinion 

ƻƴ ƳŀǘǘŜǊǎ ǿƛǘƘƛƴ ǘƘŜ ŜȄǇŜǊǘΩǎ ǎǇŜŎƛŀƭƛǎŜŘ ƪƴƻǿƭŜŘƎŜ

ˁThis duty overrides their duty to whoever is paying them.

ˁAll reports must contain; 

ˁName and place of employment

ˁAn acknowledgement they have read this and are bound by it 

ˁTheir qualifications

ˁThe assumptions and material facts on which they base their opinion

ˁAssessment of particular questions

Duty also to (if directed by the Court);

o Confer with other expert witnesses, provide a joint report, abide with court 
directions 



Impartiality

ˁ¢Ƙƛǎ ƛǎ ǘƘŜ ŜȄǇŜǊǘΩǎ ƻǾŜǊǊƛŘƛƴƎ ŀƴŘ ǇŀǊŀƳƻǳƴǘ ŘǳǘȅΦ 

ˁThis duty overrides any duty to the party that retained 

them. 

ˁThe requirement is to assist the court impartially on 

matters relevant to the area of expertise of the 

witness. 



9ȄŀƳǇƭŜ ΨwŜŎƻƴΩ /ŀǎŜ ¢ȅǇŜǎ

VEHICLE MOTORCYCLE VULNERABLE 
ROAD USERS 

(PEDESTRIAN, 
BICYCLE, ELECTRIC 

MOBILITY)

HEAVY VEHICLES 
& WORKPLACE 

(HEAVY TRUCK, BUS, 
TRAIN, TRAM, 

MINING)

ROAD & 
ROADWORKS

DATA ANALYSIS 

(TELEMATIC, 
INFOTAINMENT, 

EVENT DATA 
RECORDER, DASH 

CAM, CCTV)



Letter of 
Instruction

Pˁre -instruction discussion

Bˁackground

Nˁature of the dispute

Lˁist of assumptions (careful!)

Iˁnclude source 

Qˁuestions

(ˁDo not ask us whose fault it is!)

Lˁist and attach relevant 

materials

Aˁll materials that might have a 
bearing on the opinions formed 
by the expert

Cˁhronological order

Cˁode of conduct

Tˁimelines for your case



VIC Code of Conduct

VDuty to the Court

VUnbiased / independent

VEthical
Name, address, acknowledgement, qualifications, 
areas outside expertise, all enquiries carried out

VThe reasons for the opinion
Assumptions, facts, reasons, research, testing, data, 
error 

VSupplementary report

VExpert conclave / joint report



Core File

LEGAL DOCUMENTS 

POLICE REPORT & EVIDENCE

AMBUL ANCE/FIRE REPORTS

WITNESS STATEMENTS

PHOTOGRAPHS /  BWV

SKETCHES/DRAWINGS

SCENE MAPS/DATA

VEHICLE DATA

MEDICAL DOCUMENTS

CCTV /  DASH CAM /  TELEMATIC

OTHER EXPERT REPORTS



Photographs

Your FOI / info request should read:
Photographs
Photographs in their original (raw, uncompressed, digital) format (e.g. .jpeg or similar) 



Body Worn Video



Sketches



Scene Mapping

Googl
e

Nearm
ap

Drone



Å Measurements

Å Photographs

Å Total Station 

Å 3D Scanning

Å Drone

Site Inspections



Scanning + 
Photogrammetry

ˁBack in fashion!



Vehicle Inspections
ÅMeasurements
Å Photographs
Å Black Box Downloads
Å Telematic Downloads



Ψ.ƭŀŎƪ ōƻȄΩ Řŀǘŀ


